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 Paper 

Set forth below are talking points Society members may wish to utilize in responding to points raised in the CII Proxy Access paper 

(published in August 2015).
2
  These comments do not reflect official positions of the Society on the matters, and are instead provided 

to assist members with considering and discussing the approach that is most suitable for a particular company.  For that reason, in 

some cases a range of alternatives are noted.  These provisions only address the primary issues raised by CII in adopting proxy access 

bylaws; there are numerous other important details to be considered when drafting a proxy access provision. 

Proxy Access 

Bylaw Provision 

CII Public 

Position CII Explanation/Basis Potential Issuer Responses 

Ownership 

threshold of 5% 

CII policies 

support a 3% 

ownership 

threshold and CII 

has publicly 

opposed a 5% or 

higher ownership 

threshold. 

CII research from 2009 indicated that even if the 

10 largest public pension funds were to aggregate 

their holdings of a single public company’s 

securities, those funds combined would not be able 

to clear the 5% hurdle.  [CII’s] review of current 

research found the same conclusion. 

 

CII [believes its] position is generally consistent 

with view of SEC, which in 2010 concluded that 

proxy access may not be consistently and 

realistically viable, even by a group of 

shareowners, if a uniform ownership threshold 

were set at 5% or higher. 

 No one-size-fits all ownership threshold. 

 Consistent with private ordering, each issuer 

should select an ownership threshold that 

reflects its specific profile. 

 At many companies, the holdings of a few top 

shareholders easily aggregate to more than 5% 

of outstanding shares. 

o While public pension funds alone may not 

be able to clear a 5% hurdle, they can and 

should gather the support of other active 

investors with more significant holdings 

before instituting this disruptive process.  

This is consistent with the purpose of the 

threshold, which is to ensure a sufficient 

ownership stake to warrant the complexity 

                                                           
1
 In reality, it is too early to label a set of recommendations as “best practices.”  No “best practices” have emerged as few companies have adopted proxy access 

and no one has yet to utilize proxy access in the United States.  As a general principle, we strongly believe that one-size-does-not-fit-all, and that companies and 

Boards should carefully consider whether or not to adopt proxy access and in what form.  If a company decides to adopt proxy access, it should select terms that 

are appropriate to its governance structure, shareholder profile, size and business. 
2
 Note that the Society has submitted separate comments on the proxy access questions in the 2016 ISS Policy Survey.   
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Proxy Access 

Bylaw Provision 

CII Public 

Position CII Explanation/Basis Potential Issuer Responses 

of proxy access. 

 Institutional views on proxy access vary; CII 

does not represent the views of all institutions. 

o Vanguard supports 5% ($3 trillion AUM)  

o Fidelity opposes proxy access ($2 trillion 

AUM) 

 Even investors that generally favor 3% 

ownership levels recognize that it could be 

appropriate to have different ownership 

thresholds based on the market capitalization of 

a company.  Smaller companies may find that 

their investors would support higher thresholds 

for example.  

 Boards should consider the views of their 

shareholders and thresholds should be 

responsive to the feedback an issuer receives 

from them.  

 As proxy access is put forth as a protection to be 

used in situations where there has been a Board 

failure, and any access nominee must receive a 

majority of votes cast, it seems reasonable that a 

nominating group include some of a company’s 

top holders.  Proxy access will entail a 

significant distraction for a company and 

therefore the threshold should assure a chance 

of success, which will also help to avoid its use 

to advance parochial interests.   

 Companies that had a 3% proposal that passed 

should consider the outcome of that proposal 

when deciding on the appropriate threshold. 

Percent or 

number of board 

members that 

may be elected 

CII has publicly 

opposed 

limitations on the 

percent or 

CII believes that it is important that shareowner 

nominees have meaningful representation on the 

board and that one director is insufficient to 

achieve that goal.  Having at least two nominees 

 The number of access nominees relative to the 

board size is an important consideration for 

evaluating the appropriate proxy access 

structure, consistent with the representation that 
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Proxy Access 

Bylaw Provision 

CII Public 

Position CII Explanation/Basis Potential Issuer Responses 

could result in 

fewer than two 

candidates 

number of 

shareowner 

director 

nominees that 

would prevent 

shareowners 

from nominating 

at least two 

candidates. 

helps ensure that the nominees, if elected, can 

serve on multiple committees and have greater 

opportunities to bring an independent perspective 

into board decisions. 

the intent of proxy access is not to cause control 

situations. 

 Even one director can serve on multiple 

committees and have significant influence in the 

boardroom. 

 Consider adopting provision that allows for the 

nomination of the greater of 20/25% of the 

Board or two directors. 

Aggregation of 

shareowners 

limited to a 

specified number 

(up to 20 is 

currently most 

common, but 

some bylaws 

impose a cap of 

10 or fewer) 

CII policies and 

related public 

positions do not 

endorse limits or 

caps on the 

number of 

shareowners in 

the nominating 

group. 

CII believes that shareowners should be allowed to 

aggregate their holdings in order to meet the 

ownership eligibility requirement to nominate 

directors. 

 

The ability to aggregate holdings is crucial to the 

effectiveness of proxy access – without it, a proxy 

access provision would not be viable. 

 

[CII] note[s] that without the ability to aggregate 

holdings even CII’s largest members would be 

unlikely to meet a 3% ownership requirement to 

nominate directors.  [CII’s] review of current 

research found that even if the 20 largest public 

pension funds were able to aggregate their shares 

they would not meet the 3% criteria at most of the 

companies examined. 

 

CII [believes its] position is generally consistent 

with the view of the SEC.  In 2010, the SEC 

considered, but rejected imposing a cap on the 

permitted number of members in a nominating 

group.  The SEC found that individual 

shareowners at most companies would not be able 

to meet the minimum threshold of 3% ownership 

 For most companies, a small number of 

shareholders would be able to reach the 

ownership threshold of either 3% or 5%, and 

even 10 or 20 shareholders would already be a 

meaningful group in terms of the size of their 

holdings and should not represent a barrier to 

the availability of proxy access. 

 Unlimited shareholder groups, especially since 

there can be more than one group, would make 

proxy access cumbersome and burdensome for 

everyone involved. 

o Shareholders must compile and issuers must 

review and validate proof of beneficial 

ownership, holding periods, compliance 

with representations, information received 

and other requirements set forth in the 

bylaws, all within defined periods of time. 

o Negotiations can become bogged down with 

larger groups, even if a lead is designated.  

 Many institutions recognize the pragmatic 

concerns that are addressed by aggregation 

limits and acknowledge they do not impose 

undue burdens on nominating stockholders (ex: 

TIAA-Cref). 

 The definition of “ownership” is relevant to 
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Proxy Access 

Bylaw Provision 

CII Public 

Position CII Explanation/Basis Potential Issuer Responses 

for proxy access unless they could aggregate their 

shares with other shareowners. 

grouping considerations.  Providing that fund 

families count as one shareholder is responsive 

to some investors’ concerns regarding limitation 

on group sizes. 

 ISS survey suggests that group size of 20 may 

be appropriately responsive. 

Lack of clarity 

on whether 

loaned securities 

count toward the 

ownership 

threshold during 

the holding 

period 

CII has publicly 

stated that loaned 

securities should 

be counted 

toward the 

ownership 

threshold if 

certain 

conditions are 

met. 

CII believes that there are reasons why, consistent 

with its fiduciary obligations, a shareowner may 

lend securities to third parties, while retaining the 

right to recall and vote those securities. 

 

[CII] believe[s] that loaned securities should be 

counted as belonging to a nominating shareowner 

if certain conditions are met. 

 

More specifically, CII has supported a requirement 

that nominating shareowners or each member of 

nominating group may include securities that have 

been loaned to a third party, provided that the 

participant represents that it has the legal right to 

recall those securities for voting purposes and will 

vote the securities at the shareowner meeting, 

accompanied by a representation that the 

participant will hold those securities through the 

date of the annual meeting. 

 

The SEC found that share lending is a common 

practice, and that loaning securities to a third party 

is not inconsistent with a long-term investment in a 

company. 

 We recognize that share lending is a lucrative 

business for many institutions. 

o Programs are often managed by separate 

groups within the firm without input from 

portfolio managers and governance/proxy 

voting personnel. 

o Some firms may designate specific 

companies whose shares will not be loaned 

out in anticipation of activism. 

 Given the business reasons for share lending, 

consider permitting the counting of loaned 

shares toward the ownership threshold and 

requiring a nominating shareholder to:  (i) recall 

the shares on loan and (ii) retain the shares until 

the annual meeting when nominating an access 

candidate (consistent with CII explanation and 

SEC rule). 

o Note that this could result in double 

counting of shares over the 3-year lookback. 

o Note that requiring shares to be recalled 

increases the basis of support for the access 

nominees. 

 Alternative approach:  Allow loaned shares to 

count, provided that shares on loan may be 

capable of being recalled (within 3-5 business 

days), but not require recall of shares as that 

may be costly to investors and difficult to 

administer. 
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Proxy Access 

Bylaw Provision 

CII Public 

Position CII Explanation/Basis Potential Issuer Responses 

 Note:  some adopters of proxy access (primarily 

early adopters) did not count shares on loan 

towards the ownership threshold or remained 

silent on the issue. 

Must continue to 

hold required 

percentage of 

shares after 

annual meeting 

CII has publicly 

opposed a 

requirement that 

a nominator 

provide a 

statement of its 

intent to continue 

to hold the 

required 

percentage of 

shares after the 

annual meeting. 

CII believes that as a practical matter, nominating 

shareowners may not know their intent to hold, sell 

or buy shares until after the election.  [CII] 

believe[s] that depending on the outcome of a 

particular election, the nominator may purchase 

more stock or sell stock. 

 

CII has publicly stated that a pre-filing holding 

period, coupled with a requirement to hold shares 

until the date of the meeting, should suffice to 

achieve the goal of limiting proxy access to longer-

term shareowners. 

 

CII [believes its] position is generally consistent 

with the view of the SEC, which in 2010 decided 

not to require nominating shareowners to hold the 

required percentage of shares after the annual 

meeting.  The SEC did require a statement with 

regard to a nominating shareowner’s, or group 

member’s, intended ownership of the securities 

after the election of directors (which could be 

contingent on the results of the election of 

directors). 

 We agree that a pre-filing holding period and 

requirement to hold shares until the date of 

meeting is the primary concern.   

 For some investors placing a holding 

requirement post annual meeting (e.g., for the 

duration of the nominees’ terms), especially for 

a classified board, may be problematic for their 

investment obligations. 

 Practically, it may be difficult to monitor 

whether a nominating shareholder continues to 

hold shares after the meeting; if they sell too 

many shares, they will not be eligible to 

nominate any other directors until the 

ownership and/or holding thresholds are again 

satisfied.  Note: some companies ask for a 

representation of an intent to hold shares 

beyond the meeting, so those bylaws may have 

been interpreted to actually require shares to be 

held beyond the meeting and this is not as 

common as some might believe.  

 If elected, the access nominee will become 

subject to any stock ownership guidelines 

required of all the company’s directors. 

 Alternative approach:  Require continued 

ownership but include a carve-out as necessary 

for rebalancing the investment portfolio or 

other business purposes, or require disclosure 

that the company be informed of any material 

dispositions so long as it does not violate 

confidential information. 
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Proxy Access 

Bylaw Provision 

CII Public 

Position CII Explanation/Basis Potential Issuer Responses 

Restrictions on 

re-nominations 

when nominee 

fails to receive a 

specific 

percentage of 

votes 

CII has publicly 

opposed 

restrictions on 

re-nominations 

when a nominee 

fails to receive a 

specific 

percentage of 

votes. 

CII believes that since resubmission requirements 

aren’t applicable to management’s candidates, they 

shouldn’t apply to candidates suggested by 

shareowners. 

 

CII [believes its] position is generally consistent 

with the view of the SEC, which in 2010 

considered, but rejected, imposing such 

restrictions.  The SEC did not believe it was 

necessary or appropriate to include a limitation on 

the use of proxy access by nominating 

shareowners or groups that have previously used 

proxy access.  The SEC also found that such a 

limitation would not facilitate shareowners’ 

traditional state law rights and would add 

unnecessary complexity. 

 Boards consider prior year votes in considering 

whether to re-nominate directors the following 

year (and often disclose reasons for the re-

nomination for directors who fail to receive 

majority support).  Studies have shown that 

even without official policies, directors who 

receive “low” votes (often even above a 

majority) tend to leave boards after a few years 

or are no longer on key committees. 

 A restriction on re-nomination of access 

candidates who receive very low votes helps to 

minimize the potential for abuse and disruption 

as well as the misuse of corporate resources. 

o Some companies have imposed restrictions 

on the nominating group’s abilities to 

nominate additional access candidates, and 

not just the access nominee being re-

nominated. 

 Alternative approach:  It could be better to 

provide for no restriction even if a nominee 

fails to receive the required votes year after 

year. 

o It may be unlikely that the nominating 

group would continue to re-nominate 

someone who is getting such low votes.  

o In addition, by allowing the nominating 

group to re-nominate the same candidate, it 

limits the introduction of a potentially more 

qualified candidate.  In this case, it may be 

better to deal with a nominee who has 

received low support levels than someone 

new. 

Nominee can 

have no 

CII policies 

oppose onerous 

CII believes the core objective of establishing 

eligibility requirements for director nominations is 
 At a minimum, require disclosure of any 

compensation paid by any third party (either 
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Proxy Access 

Bylaw Provision 

CII Public 

Position CII Explanation/Basis Potential Issuer Responses 

compensation 

arrangement with 

any party other 

than the 

corporation, 

including 

compensation 

arrangements 

regarding service 

as a nominee 

requirements that 

limit the pool of 

eligible 

candidates based 

on a 

compensation 

arrangement with 

a party other than 

the corporation. 

to ensure an orderly nominating process.  To the 

extent possible, companies should defer decisions 

about the suitability of candidates to shareowner 

votes.  More specifically, [CII] believe[s] limiting 

the pool of eligible board candidates by excluding 

those who receive candidacy fees would be an 

unduly onerous requirement. 

 

[CII], however, would support requiring additional 

disclosure about compensation arrangements with 

parties other than the corporation. 

before or after the election). 

o Important fact for consideration by the 

Board in assessing the access candidate and 

by shareholders in making their voting 

decision. 

 Alternative approach:  Prohibit any 

compensation to be paid to an access nominee 

before or after election (other than 

reimbursement for expenses related to the 

nomination and solicitation).  As proxy access 

is not intended to cause a change in control or 

elect interested directors, access nominees 

should not receive additional compensation.  

Once elected, the access nominee should 

receive the same compensation as Board 

nominated directors. 

 Alternative approach:  Prohibit any 

compensation to be paid to an access nominee 

after election (e.g., any “performance-based” 

compensation).  Prior to election, nominating 

shareholders may feel it necessary to 

compensate an access nominee for time spent 

campaigning or meeting with shareholders.  

Once elected, however, the access nominee 

should receive the same compensation as Board 

nominated directors.   

 Note:  precluding compensation paid to an 

access nominee could lead to a negative 

recommendation from ISS and Glass Lewis. 

 Note:  large institutional investor views diverge 

on this matter. 

 


